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“The subject * * * is of such great 
and immediate importance in view of the 
agitation against corporations, that every 
business company and every business man 
ought to look into it carefully at once— 
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An Elaborate Treatment of a Method of Business Organization, 
Which it is Submitted, Will be Found Superior to Incorporations, 
Under Existing Conditions, for all Kinds of Legitimate Business, Will- 
ing to Pursue a Policy of Hlonesty and Good Faith. 

Many of the greatest corporations of our large cities have already been re- 


organized on the new basis and many more are interested. Lawyers should be fully 
informed on this new and important development of the law. 
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A Treatise of 400 Pages, Bound in Law Buckram, Containing a Careful 
Discussion of Extensive Authority, Together with Complete Exhibits of 
Agreements and Declarations of Trust Establishing Companies for Various 
Purposes. 
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OBSTRUCTING STREETS AT -EN- 
TRANCE OF THEATRES. 

The case of Lyons, Sons & Co. vy. Gul- 
liver and ‘(he Capital Syndicate, LVII 
Solicitors’ Journal and Weekly Rep. (Lon- 
don) 444, decided in High Court Chancery 
April oth, 1913, considers the 
question public resulting 
from the assembling of a crowd outside of 
and the remedy of another street 
damage there- 


CROWD 


Division on 
of a nuisance 
a theatre, 
occupant suffering special 
from. 

It appears that the defendants were the 
proprietors of a varieties theatre giving 
three performances daily, and its business 
vas so conducted as to cause, in advance of 
each performance, a congregating of people 
to secure tickets for these not he- 


ing obtainable in advance of time for at- 


seats, 


tending a performance, except as to a lim- 
ited portion of the house. 

The opinion states that: ‘Previous to the 
opening of the doors, for the purpose of 
preserving their order of priority, persons 
trying to enter were marshalled in a queue 
on the footway or in the road outside of 
defendant’s premises, this queue varying in 
length and composition with the character 
of the entertainment, but frequently ex- 
tending from the entrances of the theatre 
te the premises of plaintiffs, which were 
situated on the same side of the street, 
about forty yards distant.” 

Defendants contended that this “queue” 
Was at all times under the control of the 
police and that to insure order they paid in 
addition for two constables to regulate the 
crowd, and there was no nuisance of which 
plaintiffs could have any just complaint. 

Joyce, J., said the evidence showed that: 
“The queue was a hindrance and obstruc- 
tion to persons entering or leaving the 
plaintiffs’ premises and that it deterred to 
a slight extent customers from resorting to 
the plaintiffs’ premises. It had been argued 





that when once the police had taken charge 
of the crowd, then the defendants were no 
longer responsible, but he was unable to 
understand ‘that argument. On the evi- 
dence he must hold that the defendants had 
used the highway in such a way as to cause 
an obstruction amounting in law to a public 
nuisance, and that the plaintiffs had suf- 
fered damage thereby. ‘There would be 
judgment for the plaintiffs for twenty 
shillings’ damages and costs, but there 
would be no injunction, the defendants un- 
dertaking to open the doors earlier.” 

We have set out quite particularly the 
course pursued in this case, as an illustra- 
tion of practical administration of law, and 
have selected the case for the interesting 
question involved. It may be that there is 
no novel ruling here, but through the dis- 
position of the case there runs the thought 
of what is surrendered and what is re- 
tained by plaintiffs in the way of lawful 
right, not subject to invasion by another. 

It is plainly indicated here, that while 
something, probably much, will be left to 


the *police in the way of preserving order 
~ re . 


in a crowded street, that yet an abutter will 
not be free entirely from control by the 
courts when he unduly interferes with the 
rights of another to free passage on the 
streets. 

In the judgment merely the practical was 
aimed at, the court giving actual damages 
for what had occurred and refusing an in- 
junction on the theory that an earlier open- 
ing of the doors of the theatre would pre- 
vent the forming of what was called “a 
queue.” Of course, it is to be thought, that 
if this is not true, the plaintiffs may again 
complain and with excellent augury of suc- 
should their 
fered with. 


cess, establishment be inter- 

It is to be noticed that this case came to 
the attention of the English Court on 
March rath, 1913, and was finally disposed 
of on April oth thereafter, in a seemingly 
comprehensive and common way, 
damages and costs being awarded against 
defendants and their rights in the conduct 
of their business being very satisfactorily 
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defined. Furthermore, the precedent estab- 
lished by this ruling is one easily to be 
apprehended and capable of application by 
another under the same or similar circum 
stances. One of the troubles about Amer- 
ican decision is that precedents arise out of 
so much theorizing that they often provoke 
more, making later decision but reasoning 
ad infinitum. It is the old saying of there 
being need to explain explanation. 


NOTES OF IMPORTANT DECISIONS 


SALES—EXCEPTION TO RULE OF PUR- 
CHASER WITHOUT NOTICE TRANSFER- 
RING TO PURCHASER WITH NOTICE.—It 
appears to be quite generally, though not uni- 
versally, held that a purchaser without notice 
of an equity in favor of a third person, may 
vest in any purchaser from him as unexcep- 
tionable a title as he possesses, even though 
the latter has notice of such equity. But it 
has been held* that this rule does not obtain 
in favor of one reacquiring title from an inter- 
mediete bona fide purchaser. Hutto & Arnold 
v. Garner, 61 So. 477, decided by Alabama 
Court of Appeals. 

This case relies on a promissory note case, 
Lockwood v. Tate, 96 Ala. 353, 11 So. 406, 
which ruled that: “It is not necessary for the 
protection of the subsequent holder in good 
faith to permit the original party to shelter 
himself under the former good faith. All oth- 
er persons may acquire the property from him 
unburdened by the equity which was not dis- 
closed when he became the purchaser for 
value and in good faith. Only one customer 
is removed from the market. The party who 
originally committed the wrong will not be 
permitted to reap the benefit of it. If the es- 
tate becomes revested in him the original 
equity will attach to it in his hands.” 

This case appears to be supported by Jost 
v. Critcher, 72 S. E. 594, which, however, is 
not a promissory note case, but it seems to us, 
that, if the principle applies to negotiable pa- 
per, a fortiori would it apply to chattels and 
land. 

The argument for its application at all is 
on the de minimis rule, the right of the inno- 
cent purchaser to resell not being substantial- 
ly affected. It is possible to conceive that 
this rule should not be confined to the reac- 
quirer of title, if some one with notice might 
be shown to haye aided in a scheme to ac- 





quire title through an innocent source. The 
safety of a purchaser with notice acquiring 
through a purchaser without notice should be 
made to depend absolutely on his having had 
no hand in the seller to him ever having ac- 
quired title. 





NOTES OF RECENT DECISIONS IN THE 
BRITISH COURTS. 


One of the most prominent features in mod- 
ern social life is the growth and aggression of 
Trade Unionism. By decision of the House of 
Lords some years ago (the Taff Vale Case) 
the funds of a trade union were rendered 
liable to damages, but that salutary check was 
removed by the Trades Disputes Act of 1906, 
which enacts that no court shall entertain an 
action against a trade union for any tortious 
act committed by or on behalf of it. The 
Court of Appeals have in consequence of that 
enactment ordered the name of the defendants 
in Vacher & Sons v. London Society of Com- 
positors (L. R. (1912), 3 K. B. 547) to be 
struck out, on the principle that against them 
no reasonable ground of action was disclosed. 
The ground of action alleged against the de- 
fendants was, that they had sent circulars to 
some of the plaintiff's customers requesting 
that orders of those customers should be given 
to such firms only in the same way of business 
as the plaintiff's as were printed in an en- 
closed list prepared by the defendants; and 
from this list the plaintiff's name was ex- 
cluded. A further act also alleged, was that 
to a committee, customers of the plaintiff's, 
threats had been written by the defendants 
to impede the committee’s business if the re- 
quest to restrict orders to the first named in 
the list were disregarded. Farwell, L. J., who 
dissented from the court’s decision, held that 
as the defendants claimed a license, without 
responsibility, to injure their neighbours “and 
to inflict losses and misery on all or any of 
His Majesty’s subjects,” the license should be 
interpreted as applying only when the acts 
were done in contemplation of a trade dispute, 
as it was extravagant to suppose that the 
legislature extended immunity in other cases. 
But the court declined to put any such restric- 
tive meaning on the statute, with the result 
that practically the law now is that a trade 
union, like the King, can do no wrong. 

A contention about the meaning to be af- 
fixed to the ordinary word “adjoining” seems 
an insufficient force to compel a written judg- 
ment from the Court of Appeal: but perhaps 
it is not remarkable that unanimity in the 
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decision was not attained. For the import- 
ance, especially in real property and testa- 
mentary instruments that all descriptions 
should have a recognized mreaning, has led to 
abundant authority for maintaining estab- 
lished technical interpretations. Vaughan- 
Williams, L. J., in Cave v. Horsell (L. R. 
(1912), 3 K. B. 633), enforces this view. But 
there is authority also, that, in construing 
words, the subject matter must be looked at, 
and its scope and object as well. This view 
was adopted by the other members of the 
court. The plain question for decision was 
whether a landlord, owning five shops num- 
bered 2 to 6 in a row, who demised No. 4 
under a covenant not “to let any of the ad- 
joining shops belonging to him” for the pur- 
pose of a Dusiness of the same nature as that 
for which No, 4 was let, could admit a com- 
petitor to No. 6. As it is impossible to imag- 
ine that the intention of the parties was other 
than that the whole five houses were within 
the covenant, Fletcher Moulton, L. J., and 
Buckley, L. J., feeling “bound to bear in mind 
the surrounding circumstances, and then to 
construe the words as a whole,” held that No. 
6 was included in “any of the adjoining shops.” 


In Lloyd v. Grace, Smith & Co. (L. R. 
(1912), A. C. 716), the House of Lords have 
established a salutary principle, namely, that 
when an employee commits fraud in the or- 
dinary course of his employment the employer 
is responsible for it, even though it was not 
committed for his benefit. An employer has 
always been held liable for his employee’s lack 
of skill or care; the same rule will now apply 
in respect of an employee’s lack of honesty. 


That the movement to reconsider and amend 
the English Law of lable is right and proper 
is fully borne out by the extraordinary crop 
of actions which arose out of the general elec- 
tion contests of January and December, 1910, 
in which heavy damages were consistently 
awarded for “libels” which went little, if any- 
thing, beyond the mere commonplaces of elec- 
toral personalities. The tendency culminated 
in the well-known case of Hulton vy. Jones, in 
which a prominent barrister was allowed by 
the House of Lords to retain the damages 
which a jury had granted him on account of 
the accidental and admittedly unintentional 
use of his particular name in a disparaging 
connection by a newspaper contributor. <A 
welcome limit appeared to have been put to 
this generosity in the recent case of Flanders 
v. Forrester (“Times,” 31st January) in which 
the jury declined to give damages in anoth-r 
case of coincidence. But the tendency to favor 
Plaintiffs in defamation suits, especially at the 





expense of the newspaper press, is again ap- 
parent in the hard case of “The Throne.” The 
facts were somewhat involved, but briefly may 
be taken as follows: A’s husband, B, left her, 
and contracted what was apparently alleged to 
be, through the operation of foreign law, a 
valid marriage to C. In reviewing a book by 
C, “The Throne,” referred to C, as “the wife’”’ 
of B. A treated this as an imputation that she 
had divorced, or had been divorced by B. She 
recovered £300 of damages against the paper, 
notwithstanding the fact that C was widely 
known as Mrs. B. There could be no stronger 
illustration of the facility with which juries 
mulet the press than the above verdict, which 
awarded substantial damages for the venial 
error of giving a particular lady her current 
designation. DONALD MACKAY. 
Glasgow, Scotland. 








AMENDING THE CONSTITUTION 
OF THE UNITED STATES. 





The Constitution of the United States is 
on trial before the bar of public opinion. 
This ancient, but honored, instrument is 
charged with numerous high crimes and 
misdemeanors, such as being rigid, old, 
and long since out of date, steeped as it 
were in the dregs of out-worn philosophies. 
It is charged with unfairly protecting the 
strong and the malefactors, and with op- 
pressing the weak and the helpless. It has 
become the fad of the hour to charge that 
the evils of the time are due to the rigid- 
ity and defects of an eighteenth century 
constitution. These charges should call for 
a fresh study of our Constitution, 

The view that the Constitution of the 
United States is rigid, inflexible and un- 
amenable is one of the principal causes 
impelling many of our good people to wish 
to hang the judges, figuratively, and to 
abolish the Constitution actually. This 
view, though widespread, is unsound, and 
though well settled in some quarters, is 
erroneous. It is an outgrowth of the last 
forty-five years of our national life. 

As a matter of sound law, the right of 
amending a Constitution is an innate re- 
served right, essentially and necessarily 
inhering and remaining in the people who 
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made the Constitution, unless they, by clear 
and express language, have granted away 
such right to some one of their agencies. 
The right to amend is as important and as 
supreme as the right to make. Without 
reference to that reserved right, the Fram- 
ers were of the opinion that they had pro- 
vided in the instrument itself an easy, sim- 
ple and speedy mode of amendment, and 
yet one that would insure a safe and stable 
government. They were well aware that 
no human governmental scheme could be 
struck off in a moment, a perfect work. 
They knew that experience might show de- 
fects; hence they provided in express terms 
for amendments to be proposed by Con- 
gress and the states upon the theory that 
they were giving an additional means of 
speedy amendment. If the Constitution had 
not so provided, the power would not ex- 
ist in Congress to propose amendments. 
This power to Congress and the states to 
propose amendments would seem therefore 
to be an added or additional means of 
emendment, but whether the framers in- 
tended that mode of amendment to be the 
only method, or whether that is.a mere 
grant of power to the Congress and the 
states only, and not a limitation upon the 
reserved and absolute right of the whole 
people, to amend their constitution at will, 
is discussed later. Judge Story, writing in 
1832, expresses well this view of the Fram- 
ers. In speaking of the desire of the mak- 
ers to prepare an easy mode of amendment, 
he said: 


“It was obvious too that the means of 
amendment might avert, or at least have a 
tendency to avert the most serious perils 
to which confederated republics are liable, 
and by which ail have hitherto been ship- 
They knew that the besetting 
sin of republics is a restlessness of temper- 
ament and a spirit of discontent at slight 
evils. They knew the pride and jealousy 
of state power in confederacies, and they 
wished to disarm them of their potency by 
providing a safe means to break the force, 
if not wholly, to ward off the blows which 
would from time to time, under the garb 
of patriotism, or a love of the people, be 
aimed at the Constitution. They believed 





— 


that the power of amendment was, if one 
may say so, the safety valve to let off all 
temporary effervescences and excitements, 
and the real effective instrument to con- 
trol and adjust the movements of the ma- 
chinery when out of order, or in danger of 
self-destruction.” 


Later, another great constitutional writer, 
(Judge Cooley), in discussing the subject, 
said that the constitution itself, ‘provides 
a simple, easy and peaceful method of mod- 
ifying its own provisions in order that 
needed reforms may be accepted and vio- 
lent changes forestalled.” This theory of 
easy and speedy amendments has been en- 
forced in practice, notwithstanding Con- 
gress has never yet exercised the power of 
requiring the ratification of an amendment 
within a limited time. From the time of 
the adoption of our Constitution to the 
adoption of the fifteenth amendment, at 
the close of our Civil War period, our peo- 
ple generally, including our statesmen, pub- 
licists and great constitutional lawyers, act- 
ed upon the assumption that the constitu- 
tion could be quickly and readily amended. 


The people and the Congress, without at- 
tempting to exercise all their powers touch- 
ing amendments, have,’ with two excep- 
tions, accomplished speedy ratification. The 
first ten amendments, the most of which 
were agreed to at the adoption of the Con- 
stitution, were ratified in two years. The 
eleventh, which met with determined op- 
position, required three years. Congress 
had fixed no time within which it must be 
ratified or rejected. The twelfth, whose 
purpose was to prevent a recurrence of the 
dangers arising out of a presidential elec- 
tion emphasized by the intrigues of the 
Federalists to elect Burr instead of Jeffer- 
son, was ratified in the short time of eight 
months. The thirteenth required only nine 
months, the fourteenth two years, and the 
fifteenth one year. 

Thus for eighty years after the adoption 
of the Constitution, the theory and practice 
in amending it without the exercise of the 
power of Congress, hereinafter discussed, 
united in demonstrating that there existed 
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a facile and ready mode of amending the 
organic law. In the latter part of the suc- 
ceeding forty-five years (1867 to 1912) a 
radical change of view swept over the coun- 
try. This complete reversal of public opin- 
ion, as to the flexibility of our Constitution, 
has come about partly through the influence 
of the opinions of foreign publicists and 
constitutional critics, declaring our Consti- 
tution inflexible because it can be changed 
only by the whole people who made it, as 
compared with their “constitutions,” which 
are amendable at the legislative will, partly 
through the decided unpopularity of a few 
radical suggested amendments, and mostly 
through the inexcusable delay and sheer 
waste of time and revenue connected with 
the proposal and ratification of the income 
tax amendment. 


By reason of these opposing views, it 
has become relevant and important to study 
anew the provisions of our Constitution 
on the subject of amendments, for the pur- 
pose of determining whether this great in- 
strument which, for more than a hundred 
years, was revered, loved and worshipped 
as a safe and stable scheme of government, 
is reasonably flexible, as it should be, or 
whether it is a tyrannical, inflexible instru- 
ment, fit only to govern a handful of pas- 
toral people, covering a narrow strip of land 
on our Atlantic shore. Is the old instru- 
ment bad because it cannot be amended and 
shall it be destroyed, or shall it be amend- 
ed to conform to our “modern life” and 
conditions ? 

Article Five, which contains the only 
reference to amendments, is as follows: 


“The congress, whenever two-thirds of 
both houses shall deem it necessary, shall 
propose amendments to this constitution, 
or, on the application of the legislatures of 


two-thirds of the several states, shall call , 


a convention for proposing amendments 
which, in either case, shall be valid, to all 
intents and purposes, as part of this con- 
stitution, when ratified by the legislatures 
of three-fourths of the several states, or 
by conventions in three-fourths thereof, as 
the one or the other mode of ratification 





may be proposed by the Congress; provid- 


ed that no amendment which may be made 
prior to the year one thousand eight hun- 
dred and eight shall in any manner affect 
the first and fourth clauses in the ninth 
section of the first article; and that no state 
without its consent, shall be deprived of its 
equal suffrage in the senate.” 

This article provides that amendments 
may be initiated in two ways, (1) by Con- 
gress and (2) by a convention called by 
Congress on application of the legislatures 
of two-thirds of the states. 

May amendments be proposed in any 
other way than by Congress or the na- 
tional constitutional convention? Is there 
in that article any language prohibiting the 
proposal and adoption of an amendment by 
the whole people of the United States? The 
article requires that Congress, under cer- 
tain conditions, shall propose amendments, 
or shall call a convention, but it does not 
expressly say that those are the sole and 
only methods of proposing and ratifying 
amendments. The people had the right 
and power by the majority so willing and 
voting, to bind themselves to those express 
modes of proposing and ratifying amend- 
ments. Have they done so? The people 
are the source of all political power. No 
limit can be imposed on them in their 
sovereign capacity as to their absolute right 
to amend their own constitution in such 
manner as they please, unless that limit is 
imposed by the people themselves. 

Does this article impose such a limita- 
tion? The Constitution is a grant of power 
from the people to their servants and 
agents. This article is a grant of power to 
Congress and the legislatures of the states. 
empowering those agencies to propose 
amendments. Is the language used in the 
grant such as to convey to those agencies 
the exclusive right of proposing amend- 
ments? Dees the language convey the 
meaning that all the power to propose any 
amendment is taken from the people and 
lodged exclusively in Congress and the state 
legislatures? Have the people, by plain and 
apt terms, forever given away to Congress 
and a national convention the power of 
proposing and ratifying amendments ? 
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The purpose of this article five is to give | tional convention, called on demand of the 
to Congress and the national convention a | states. 


power which they would not possess with- 
out it. Hence it grants to these two agen- 
cies of the people a power that would have 
remained in the people but for the grant. 
The language does not purport to exhaust 
the grantors’ power of proposing amend- 
ments. If a principal grants to his agent 
the power to make certain proposals the 
grant will not be construed to deny the 
principal the right, unless the deed plainly 
so states. 

The subject of this article five is the 
granting a power of proposing amendments 
by Congress, and the state legislatures, and 
the mode of ratifying the amendments thus 
proposed. ‘The purpose was to place in 
Congress a power of proposing amend- 
ments, which would become a part of the 
Constitution upon ratification, thus pre- 
venting Congress from changing the Con- 
stitution without the consent of the peo- 
ple, and also to give the states a power to 
demand of Congress a constitutional con- 
vention, thus giving the people of the states 
the power to propose amendments on their 
own initiative, thus giving to those agen- 
cies a power of proposing amendments—a 
granted right which is in addition to and 
separate and apart from the people’s re- 
served right. 

It was wise to give Congress and the 
states a power to propose amendments, but 
ithe giving of such a power to Congress and 
the national constitutional convention called 
through the states, without words denying 
the reservation of a similar right in the 
whole people of the United States, would 
not make the grant to Congress and the 
mational convention at the will of the peo- 
ple an exclusive one, especially so since 
the people's right of proposing amendments 
is not under discussion in the article. The 
‘people created a right in Congress but did 
not destroy or diminish their own. In this 
language, the people have not considered 
the regulation of their own power of pro- 
posing and ratifying amendments, but only 
refer to that granted to(Gongress and a na- 


The people’s power to propose amend- 
| ments is not referred to or discussed in any 
way, unless the limitation of slavery and 
equal representation in the senate are in- 
tended to apply to all amendments, and 
hence it necessarily follows that the peo- 
ple’s power of amendment still remains in 
them. The people have granted to Con- 
gress the power on application of the state 
legislatures, to call a national constitutional 
convention, but they have not yielded or 
given away their own supreme right to call, 
on their own initiative, a national consti- 
tutional convention to propose amendments, 
That power, though dormant and unusued, 
lies to-day in all its supremacy and _ far- 
reaching potency, in the strong hands of the 
people themselves. They have not only not 
granted it away, but have not even yet pro- 
vided the means or methods of its exer- 
cise. Therefore, the people’s power on this 
subject is supreme and unlimited, and they 
may exert that power by an immediate 
amendment to the Constitution in such 
manner as the majority may _ choose. 
Whether by its use, the people may, by a 
bare majority vote, amend the Constitu- 
tion without the action or consent of Con- 
gress, is a question that has never yet arisen 
but the power to do so seems to remain 
in the people as it seems to have been re- 
served by the people themselves, because 
that which is not granted is certainly re- 
served. ‘The enumeration in the Consti- 
tution of certain rights shall not be con- 
strued to deny or disparage others retained 
by the people.” ‘The powers not delegated 
to the United States by the Constitution, 
nor prohibited by it to the states, are re- 
served to the states respectively, or to the 
people.” 

The reserved power of amendment neces- 
sarily falls within the reserved powers. It 
could never be intended, unless expressed 
in the instrument itself, that the power of 
amending the national constitution should 
be reserved solely in an agency of the peo- 





ple, such as Congress or the state legis- 
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latures, nor could it be intended that it is 
reserved in the people of a single state. 
Hence, it logically and necessarily follows 
that this power of amendment still remains 
in the whole people of the United States. 
As that power exists, the people, through 
a national constitutional convention, may 
propose an amendment and provide for its 
adoption by an immediate vote of the whole 
people. 

If this now dormant, though strong and 
overwhelming power of amendment has 
not been reserved by the people in them- 
selves, and if it did not actually exist there 
now, the power would exist in a minority 
of the Congress to defeat all amendments 
by refusing to propose them or refusing to 
call a national constitutional convention ; 
and thus forever defeat the will of the peo- 
ple unless the latter resorted to the right of 
revolution, which is a different right from 
the power of amendment. 

If the above is the true meaning of the 
Constitution, it is a very flexible instru- 
ment, because it may be easily and speedily 
amended at any time by the majority of 
the whole people, acting through the well- 
known agency of the constitutional con- 
vention, which may propose any amend- 
ment to the people for their immediate 
ratification or rejection. 

On the other hand, if the above article 
five grants to Congress the exclusive right 
to propose constitutional amendments, still 
the Constitution is flexible and may be 
amended in a remarkably short time—a few 
months, assuming that Congress and the 


state legislatures or conventions, will obey 


the commands of the people. ‘These agen- 
cies are the servants of the people, and 
should obey when the people command 
When two-thirds of the legislatures of the 
states demand a national constitutional con- 
vention, Congress could not well refuse to 
call the same. When such a convention is 
called by Congress, the amendments pro- 
posed by that convention may become a 
part of our Constitution without being ap- 
proved by Congress, provided such con- 


vention amendments be ratified by three- 


Such constitutional 
convention is not given the power to pre- 
scribe the mode of ratification of its amend- 
ments. That power is vested exclusively 
in Congress, and may be exercised by a 
bare majority of that body. Two-thirds 
of Congress are required to propose an 
amendment, but a bare majority may fix 
the mode of ratification. Regardless of 
whether an amendment is proposed by a 
convention or by Congress, the latter has 
plenary, as well as exclusive power of de- 
termining the mode of ratification. That 
power is lodged exclusively in a simple 
majority in Congress, and in Congress 
alone. There is no attempt in the Consti- 
tution to lodge any part of that power 
either in the President or a convention, or 
any other governmental agency. This en- 
tire power is, therefore, vested exclusively 
and finally in Congress, and hence in a 
majority of Congress. 

As Congress alone has the right to de- 
termine the mode of ratification, it neces- 
sarily follows that Congress may adopt and 
prescribe every detail of the mode of rati- 
fication. 

The time within which ratification or re- 
jection must take place is a mere detail of 
the mode of ratification, and as Congress 
is supreme in fixing the mode of ratifica- 
tion, it may limit the time within which 
ratification must take place. The Consti- 
tution imposes this power of fixing the 
mode of ratification upon Congress, but 
does not attempt to enumerate the means 
by which Congress is to exercise the power. 
Hence Congress is the sole and absolute 
judge of every detail of the mode, includ- 
ing the means. 

This power, in so far as it relates to that 
subject, is necessarily supreme over all 
state, as well as other national govern- 
mental agencies. Hence the power is vest- 
ed absolutely in Congress to call upon the 
states to call extra sessions of the legis- 
latures, if necessary, or immediate conven- 
tions, for the immediate ratification or re- 
jection of any proposed amendment. The 


fourths of the states. 





assumption or exercise of this power by 
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Congress does not take from the states any 
power granted or reserved to them. The 
states might refuse to comply, but such re- 
fusal does not militate against the exist- 
ence of such power in Congress. Such a 
refusal would only amount to a rejection 
of the amendment by the state or states so 
refusing. The refusal of the state officials 
to perform duties imposed upon them by 
the Constitution and the laws of the United 
States cannot lessen or take away duties 
imposed upon the Federal officials by the 
Federal Constitution. 


It is no argument against the power of 
Congress to demand an immediate vote 
on ratification, to say that Congress has 
never exercised the power. Its existence 
depends not upon whether or not it has 
been used, but whether, under the language 


of the Constitution, it actually exists. 


A state may, under the Constitution, re- 
fuse to ratify a proposed amendment; so it 
may likewise refuse to call an immediate 
extra session of its legislature or an in- 
stant convention of the people, to ratify 
or reject an amendment, but such state can- 
not deny to Congress the plenary power to 
require an immediate vote. If Congress, 
in the exercise of its exclusive power on 
the subject, determines that the vote of 
ratification or rejection must be by instant 
conventions in the several states, a ratifi- 
cation by the legislatures of the states would 
be null and void, and hence no ratification. 

Neither the state nor any other agency 
has any power whatever to initiate or con- 
trol the mode of ratification as to amend- 
ments proposed by Congress or a national 
constitutional convention. ‘The Constitu- 
tion, which is the supreme law of the land, 
firmly imposes upon Congress this power 
to determine the mode, and to that power 
the states must yield. When Congress has 
fixed this mode, every act of the states in 
conflict with the mode, as determined by 
Congress, is void. It follows, therefore, 
that the undoubted power exists in Con- 
gress in providing the mode of ratification, 
to require instant conventions or extra ses- 














sions of the legislature to ratify or reject 
any proposed amendment. 


This is an important power. By its exer- 
cise, the people, through the agency of Con- 
gress, in a time of great national peril, or 
times without peril, may in two or three 
months or less time, ratify any amend- 
ment. When the Supreme Court, which 
is nothing but an agency of the people, 
acting under the sanction of their oaths 
and the Constitution as written, declares 
an act of Congress void, the people may at 
once amend the Constitution, thus making 
it what they now wish it to be. 


In June, 1895, the Supreme Court held 
the Income Tax law void because in con- 
flict with the Constitution. When Con- 
gress met in December of that year, assum- 
ing that the necessary majority favored 
such an amendment, a resolution could have 
been put through Congress in three days 
proposing the necessary amendment, and 
Congress, in the exercise of its supreme 
power on the subject, could have demand- 
ed of the states through immediate con- 
ventions or extra sessions of the state leg- 
islatures, qn instant vote on the ratifica- 
tion. ‘There exists no constitutional inhi- 
bition or reason why the matter should not 
have been disposed of in sixty days or less 
from the opening of Congress, in Decem- 
ber of that year. Failing to exercise that 
plain power through Congress, the people 
have lost the enormous income tax revenue 
for eighteen years. 

The same rule would have applied to the 
alleged industrial wrongs and social injus- 
tice growing out of the “bakeshop” and 
other similar decisions by the United States 
Supreme Court. The “bakeshop” case was 
decided in 1905. By the exercise of this 
amending power, assuming that the neces- 
sary majority favored the change, the peo- 
ple could have amended the Constitution 
at once, by adopting an amendment au- 
thorizing and empowering the states to 
pass the necessary laws for the proper pro- 
tection of all laborers in dangerous and un- 
healthy employments. 





WilhA 





Wtiitna 


Vou. 76 


CENTRAL LAW JOURNAL. 


341 





a age Su 








The Supreme Court has already upheld 
the right of the states to pass laws limiting 
the hours of labor to women in any em- 
ployment, and of men in mines and similar 
callings, and hence no amendment in that 
respect is needed. If the Supreme Court 
of the United States should ever hold that 
the workman’s compulsory compensation 
laws of the states violated the fourteenth 
amendment, the same speedy remedy lies 
at the door of the Congress and the people. 

Hence, it is unnecessary to abuse the 
courts, much less to recall decisions, as the 
people have an easy, simple remedy. 

These considerations are additional evi- 
dences to show that the makers of the Con- 
stitution were wise in preparing a system 
of government which will be good for all 
time to come, and which may be made just 
and fair under all conditions. The fathers, 
therefore, made an instrument not for a 
day, nor for a narrow strip of land on the 
Atlantic, but a constitution for all ages and 
for a broad domain, extending from ocean 
to ocean. James B. McDonoucu. 

Fort Smith, Arkansas. 








DAMAGES—NERVOUS SHOCK. 





SAMARRA et ux. v. ALLEGHENY VALLEY 
ST. RY. CO. 





Supreme Court of Pennsylvania, Jan. 6, 1913. 





86 Atl. 287. 





There can be no recovery for nervous shock 
unaccompanied by physical injury; but, if the 
hervous shock follows as the result of physical 
injury, it is a part of the physical injury, and 
plaintiff can recover for that. 





The jury returned a verdict for plaintiff 
Rose Samarra for $2,500, and for Charles 
Samarra for $1,500. The court subsequently 
refused a motion for judgment n. o. vy. and 
entered judgment on the verdict. Defendant 
appealed. * * * * 

STEWART, J. (1) Rose Samarra, one of 
the plaintiffs, wife of Charles Samarra, the 
other, was a passenger in one of the defend- 
ant company’s cars when from some cause the 
car left the track, without, however, doing ser- 
ious or special injury to any of the passengers, 
except Mrs. Samarra, According to her testi- 
mony, supported by tfat of her daughter, who 


| duced by nervous shock or fright.” 





was also a passenger, she was thrown violent- 
ly to the floor of the car by the sudden jar, 
and was for the time rendered unconscious. 
She testified that her person, within a very 
short time thereafter, showed extensive marks 
of external violence, and that, in consequence 
of the injuries she received, physical disability 
to a large degree has resulted. The character 
of her ailment it is agreed is neuritis. There 
was nothing in the evidence submitted on be- 
half of the defendant to impeach her testimony 
as to the particulars of the actual occurrence. 
Her right to recover was denied solely on the 
ground that she had sustained no physical in- 
jury whatever from the accident to which her 
subsequent painful and disabled condition could 
be referred; that, at most, the evidence dis- 
closes nothing more than a case of nervous 
shock or fright from the unusual occurrence, 
unaccompanied with physical injury. The 
testimony of the medical experts called by 
the defendant very largely supported this 
theory of the case; but, on the other hand, the 
testimony of the plaintiff herself as to the im- 
mediate occurrence and conditions which im- 
mediately followed with respect to her suffer- 
ings, which have continued remediless to this 
time, supported as it was by the testimony of 
her attending physician, who gave it as his 
judgment that her disability resulted from the 
injuries she received in the accident, estab- 
lished a prima facie case. On this state of 
the evidence it would have beer clear error to 
have withheld the case from the jury. 


(2) It is next complained that the trial 
judge erred in his answer to the following 
points submitted on behalf of the defendant: 
“There can be no recovery for conditions pro- 
The an- 
swer was: “There can be no recovery for ner- 
vous shock unaccompanied by phiysical in- 
jury. But, if the nervous shock follows as a 
result of physical injury, then the nervous 
shock is a part of the physical injury, and the 
plaintiff is entitled to recovery for that.” Hav- 
ing regard to the admitted facts of the case, 
the instruction was entirely correct. There is 
nothing in the case of Chittick v. Philadelphia 
Rapid Transit Company, 224 Pa. 13, 73 Atl. 4, 
22 L. R. A. (N. S.) 1073, relied upon, that 
points to other conclusions. The two cases 
have no resemblance on their facts. In that 
case there was no pretense of external vio- 
lence; the plaintiff there was not a passenger, 
but was sitting in her own home, 300 feet 
away from the tracks of the company, when 
an electric explosion occurred upon the com- 
pany’s right of way which affrighted her. The 
ease disclosed no external violence to the per- 
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son, and no injury was asserted, except such 
as resulted from fright, and that alone. In the 
present case the evidence was uncontradicted 
that the plaintiff by the jar was thrown with 
violence upon the floor of the car in which 
she was a passenger, and this was supplement- 
ed by the testimony sustaining her contention 
that her disability and suffering resulted from 
such fall. There is no necessity to distinguish 
the cases further. 


(3) The exception to the trial judge’s in- 
structions as to the damages recoverable for 
pain and suffering are without merit. The in- 
structions clearly limited the recovery to com- 
pensation pure and simple, thereby avoiding 
the very error which caused reversal in the 
several cases to which we are referred in sup- 
port of the exception. 

(4) Our comment applies as well to the 
instructions given with respect to the hus- 
band’s right to compensation. Upon the care- 
ful review of the whole case, we find no error 
ealling for a reversal. 

The assignments of error are overruled, and 
the judgment is affirmed. 


Note,—Mental Disturbance Immediately Re- 
sulting in Physical Injury—The case of Chittick 
v. Philadelphia Rapid Transit Co., 224 Pa. 13, 
73 Atl. 4, 22 L. R. A. (N. S.) 1073, which the 
instant case distinguishes, indorses the principle 
that there must be physical injury contempo- 
raneous with shock, and this physical injury 
must be from an external violence coming into 
contact with the physical body—that is, there 
must be impact. It was said: “There was no 
material substance set in motion whereby injury 
to the person of appellee was done or could have 
resulted.” The facts did show that there was a 
sudden blinding light so terrifying in its appear- 
ance as to cause plaintiff to fall from her chair 
in fright, her body was bruised, and nervous 
weakness resulted. Her bruises were slight but 
they were present and differed from those in the 
instant case by the latter being caused indepen- 
dently of the shock, while the former followed 
from a fall induced by shock. To these men- 
tal suffering could not be tacked it was held. 

The instant case is in line with Porter v. 
Delaware L. & W. R. Co., 73 N. J. L. 405, 63 Atl. 
860, where there was a crash of a railroad 
bridge and the main injury was from fright 
and the court allowed a recovery because some 
dust was thrown in plaintiff's eyes. It seems 
illogical to tack onto a physical violence injury 
any mental suffering over and beyond that plain- 
ly referable to it, where nothing’ is recoverable if 
there is no such physical injury at all. If one 
gets dust in his eyes and this barely amounts 
to an appreciable physical injury, it would be 
quite impossible to say that any mental suffering 
flowed therefrom. The rule should not be mere- 
ly a technical rule. 

In Miller v. B. & O. S. W. R. Co., 78 Ohio 
St. 3090, 85 N.-E. 499. 18 L: R. A. (N. S.) g49, 
125 Am. St. Rep. 699, Ohio seems to have avoid- 





ed the question of there being recovery for men- 
tal shock independently of contemporaneous 
bodily injury, or as might be said other bodily 
injury, if we may deem mental shock a bodily 
injury because of its reflex effect, but it does 
rule that, if there is no intentional and willful 
negligence and “severe shock, great bodily pain 
and mental anguish and permanent injury to per- 
son and health” were not reasonably to be antici- 
pated, they cannot be recovered for. The court 
in this case did quote from a number of cases 
to the general effect that there must be physical 
injury, as contra-distinguished from mental suf- 
fering, whatever its reflex effect on the body. 
The cases cited to this effect are numerous and 
the quadruple citation to this case seemingly 
makes it unnecessary to set them out, but it did 
not pass upon the question we are considering. 

In Hutchinson vy. Stern, ror N. Y. Supp. 145, 
115 App. Div. 791, the question of recovery for 
fright operating immediately and naturally to 
cause bodily injury was up, and the case was 
decided, by a majority of three to two, in the 
negative, relying on Mitchell v. Rochester Ry. 
Co., 151 N. Y. 107, 45 N. E. 354, 34 L. R. A. 781, 
56 Am. St. Rep. 604, which merely held that: 
“No recovery can be had for injuries sustained 
by fright occasioned by the negligence of an- 
other where there is no immediate personal in- 
jury.” The two dissentients did not consider, 
however, that this case controlled, the writer of 
the dissenting opinion, saying: “I am not pre- 
pared to assent to the proposition that where a 
man in company with his wife is without pro- 
vocation assawted by another, the husband being 
attacked and chased by the assailant with a 
drawn knife, in consequence of which the wife 
suffers a miscarriage, neither she nor the hus- 
band has any redress for the injury which she 
suffers in consequence of such willful and wrong- 
ful act upon the part of the assailant.” 


In Kimberly v. Howland, 143 N. C. 308, 55 S. 
E. 778, 7 L. R. A. (N. S.) 545, there was injury 
to a pregnant woman from blasting deficiently 
smothered. It was said: “It is true defendant 
did not know at the time he fired the blast, that 
the feme plaintiff was lying in bed in her home 
in a pregnant condition, but he or his agents 
knew it was a dwelling-house and that in well- 
regulated families such conditions occasionally 
exist.” We may observe, en passant, that the 
North Carolina court seems Rooseveltian in its 
view of the family status. If this family pro- 
fessed publicly another view, it perhaps could 
have been made the subject of a special defense. 
The court, speaking of variant views, says: “All 
the courts agree that mere fright, unaccompanied 
or followed by physical injury cannot be consid- 
ered as an element of damage. But where the 
fright occasions phvsical injury, not contempo- 
raneous with ‘t, br* directly traceable to it, the 
courts are hopelessly divided. * * * Plaintiff's 
testimony tends to prove that, had not the rock 
crushed through the roof, she would not have 
endured the nervous, physical pain and suffering 
which followed. The nerves are as much a part 
of the physical system as the limbs, and in some 
persons are very delicately adjusted, and, when 
‘out of tune’ cause excruciating agony. We 
think the general principles of the law of torts 
support a right of action for physical injuries 


resulting from negligence, whether willftl or 
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otherwise, none the less strongly because the 
physical injury consists of a wrecked system in- 
stead of lacerated limbs.” 

This case quotes from Watson, Damages for 
Personal Injuries, § 405, as follows: “The pre- 
ferable rule on this subject is, in our opinion, 
that, if a nervous shock is a natural and proxi- 
mate consequence of a negligent act, and phy- 
sical injuries result directly from the mental dis- 
turbance, there should be recovery for the an- 
guish of mind and its consequent physical ills, 
irrespective of contemporaneous bodily hurt.” 

The conflict among the cases has often been 
referred to and the question has been very ex- 
tensively treated in many cases, one of the full- 
est of annotations being of the case of Huston 
y. Borough of Freemansburg, 212 Pa. 548, 61 
Atl. 1022, as reported in 3 L. R. A. (N. S.) 49, 
which case was almost a direct antithesis of the 
Kimberly case, supra, in its holding. There a 
man ill in bed and recovering from typhoid 
fever was so frightened by an explosion of dyna- 
mite that he suffered a relapse and died some 
two weeks later. The court thought this case 
was among those of “recent and unhealthy 
growth, and none of them stands squarely on 
the ancient ways,” and the principle to sustain it 
was in an “effort to cover so intangible, so un- 
trustworthy, so illusory and so speculative a 
cause of action as mere mental disturbance,” 
as not to be regarded. Taking this and the 
Kimberly case, supra, it would seem that the 
courts shut their eyes upon certainty palpable in 
common, every-day knowledge, because they are 
afraid of the speculative thing of which “‘men- 
tion is made. 

_ We little believe in damages from mental suf- 
fering because of sorrow, or: disappointment, 
but when shock amounts to physical impact, that 
is another question and one not to be confused 
with those things impairing in no wav, naturally 
and directly, the physical health of the sufferer. 
A mental disturbance which naturally and direct- 
ly and not from brooding, but uncontrollably, 
starts out immediately to affect one physically, 
is in real effect a physical blow. It is not hard 
to distinguish this sort of disturbance from other 


mental disturbances. e, 





ITEMS OF PROFESSIONAL 
INTEREST. 








RECENT CASES CONSTRUING THE CODE 
OF ETHICS. 


The bar of the country is becoming quite 
interested in the written opinions handed 
down at regular intervals by the Committee 
on Professional Ethics of the New York Coun- 
ty Lawyers’ Association. These decisions fur- 
nish the only really deliberative construction 
of the Code of Ethics. 

We have been careful to report these deci- 
Sions in full as they have appeared.1 

(1) See 75 Cent. L. J. 419; 76 Cent. L. J. 136, 


234. 





We append herewith decisions to questions 
recently decided: 


QUESTION NO, 12. 

“A” defended a divorce action brought 
against “X,” against whom a decree of absolute 
divorce was rendered in New .ork State. The 
final decree having been signed, and “X” de- 
siring to marry the corespondent, sought the 
advice of “A” as to how this could be done by 
her without incurring any penalty in the State 
of New York. “A” advised her to go to Con- 
necticut and marry there, and furthermore ac- 
companied her and the corespondent to Con- 
necticut and “gave her away.” 


Do you consider that “A” has done anything 
which should subject him to censure? 


ANSWER TO QUESTION NO. 12.» 

The question involves two inquiries. The 
first relates to the lawyer’s duty tc his Gient, 
to-wit: 

(1) Is the lawyer censurable for having ad- 
vised his client that she might lawfully pro- 
ceed contrary to the letter of the decree? 

The second involves the lawyer’s duty to the 
profession and perhaps to the Court and to 
the community: 

(2) Is he censurable for having facilitated 
and taken part in a marriage-ceremony which 
was contrary to the letter of the decree? 


A minority of this Committee are firm in the 
conviction that the conduct of the attorney is 
censurable in respect to both aspects of the 
question. 

A majority agree that: 


(1) It was not improper for the lawyer, 
when asked to advise upon that point, to in- 
form his client that the prohibition against the 
remarriage of the guilty party contained in 
the decree in a divorce action, is a penalty 
which neither has, nor was intended by the 
Legislature to have, any effect beyond the bor- 
ders of the State; and to advise her that she 
might contract a marriage in Connecticut 
which would be recognized as valid in New 
York, and would not be punishable as a con- 
tempt of Court. 


(2) The attorney’s conduct in facilitating 
and participating in the marriage ceremony in 
Connecticut is likely to be misunderstood, ow- 
ing to the very general misapprehension as to 
the scope of such a decree. For this reason 
such conduct tends to diminish public respect 
for the profession, if not for our Courts and 
their decrees, and (unless justified by circum- 
stances not disclosed in’the question, and done 
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with the purpose of avoiding still greater evils 
to follow) is open to criticism. 

The Committee had before them sections 6 
and § of the Domestic Relations Law, and cases 
such as Thorp v. Thorp, 90 N. Y. 602, and Van 
Voorhis vy. Brintnall, 86 N. Y. 18. 

QUESTION No. 16. 

Is it the opinion of the Committee that mem- 
bers of the Bar should not resort to the solici- 
tation of business by means of a communica- 
tion in the following form? 

“Gentlemen: 

I would like to submit a proposition to take 
care of all your legal matters under a yearly 
contract at less than your collections alone now 
costs; in order to make a client of you. 

My method is now being used by many large 
reputable firms and corporations in this city, 
to whom I would be pleased to refer you. 

I shall be pleased to call upon you and ex- 
plain in detail. Very truly yours, A. B. C.” 

ANSWER TO QUESTION No. 16. 

It is the opinion of this Committee such 

solicitation of business is improper. 
QUESTION No. 23. 

Is it proper professional practice for an at- 
torney and counselor of the Courts of record 
of the State of New York to announce to the 
public by card that a foreign attorney, naming 
him, and who has not been admitted to prac- 
tice as an attorney of the Courts of the State 
of New York, has become associated with him 
in the practice of the law, with special refer- 
ence to foreign countries, stating the names 
of the countries? 

Is such association in the State of New York 
for such purposes proper professional prac- 
tice? 

Is it proper practice for such attorneys to 
circulate in New York State cards in the forms 
below: 


ANNOUNCEMENT. 
JOHN DOE, 
Counselor at Law, 
sites Street, New York. 


I beg to announce that Mr. ooo 
(naming foreign attorney) has this day become 
associated with me in the practice of the Jaw 
with special reference to (mentioning foreign 
countries) matters. 

(Signature) 
CARD. 
(Full name of foreign attorney) 
Counselor at Law, 


asta Street, 
New York. 


ANSWER TO QUESTION No. 23. 

In the opinion of the Committee, it is im- 
proper professional practice for an attorney 
and counselor of the Courts of record of this 
State to announce to the public by card that a 
foreign attorney, naming him, who has not 
been admitted to practice as an attorney in 
the Courts of this State, has become asso- 
ciated with him in the practice of law, even 
with special reference to _ specifically-named 
foreign countries, unless the announcement to 
the public clearly discloses that the foreign 
attorney has no right and no intention to prac- 
tice in this State. Therefore, the circulation 
of a card in the form submitted to us would 
be improper. 


QUESTION No. 24. 

Is it proper professional practice for one or 
| more attorneys and counselors of the Courts 
of record of the State of New York to form a 
partnership in New York with a foreign at- 
torney, not a citizen of the United States, and 
not admitted to practice as an attorney and 
counselor of the Courts of record of the State 
of New York, the duties of such foreign attor- 
ney in such partnership being specified in the 
articles of partnership to be to act as counsel 
in New York in matters relating to the laws 
of foreign countries? 


Is it proper professional practice for such 
firm to advertise, by publication in newspapers, 
and by sending letters and distributing printed 
cards in which such foreign attorney’s name 
appears as one of the members of the firm, 
in such form, as to convey the impression that 
such foreign attorney is a practitioner of law 
in the State of New York? 

Is it proper professional practice for such 
' partnership, in the firm name included the 
name of the foreign attorney, to practice as 
attorneys and counselors in the Court of rec- 
ord of the State of New York as a firm, though 
the foreign attorney does not appear in per- 
son before the Court, or give counsel in re- 
spect to the law of the State of New York? 

Is it proper professional practice for such 
firm to announce the formation of their part- 
nership in the following printed announce- 
ment: 


PRINTED CARD. 
A. B. and C, 
betes Street, 
New York City. 
The undersigned announce that they have 
this day entered into a partnership to act as 
Counsel in matters relating to the laws of 





(foreign countries). 
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ANSWER TO QUESTION No. 24. 

In the opinion of the Committee, the ques- 
tions should .be answered in the negative, be- 
cause it is not proper for members of the New 
York Bar to enter into a law partnership with 
persons not qualified to practice in this State. 








BOOKS RECEIVED. 

Equity as applied in the State and Federal 
Courts in Texas and Other States. Second Edi- 
tion by W. 8S. Simkins, Professor of Law in the 
University of Texas. Price, $6.50. Kansas City, 
Mo. Vernon Law Book Company. Review will 
follow. 


Criminal Forms adapted to the Criminal 
Codes of Texas, embracing Criminal Process of 
all kinds—and all orders and entries required 
in Criminal Procedure—appeals, etc., by Sam A. 
Willson, formerly associate justice of the Court 
of Appeals in Texas, Fourth Edition by J. W. 
Moffett of the Abilene, Texas, Bar. Price, $6.00. 
Kansas City, Mo. Vernon Law Book Company. 
Review will follow. 


Conflicting Civil Cases in the Texas Reports. 
Vol. 1, compiled, arranged and annotated by 
William W. King, Judge of the Forty-fifth 
(San Antonio) District, and he was assisted In 
compiling volume 2 by Judge S. J. Brooks of 
the Fifty-seventh District of Texas. Price of 
these volumes, $8.00. Volume 3 of this work 
was written, compiled and annotated by W. W. 
King and Frank H, Wash. Price, $6.00. 
sas City, Mo. Vernon Law Book Company. 
view will follow. 
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WILSON’S TEXAS CRIMINAL FORMS—TENTH 
EDITION. 

The first edition of this work was in 1885. 
It is a well known work to Texas lawyers and 
this last edition is an extensive revision with 
annotation by Mr. J. W. Moffitt of Abilene, 
Texas Bar. A book that has been so often re- 
vised has merely been successful as a publi- 
cation and therefore would seem to need noth- 
ing to be said in its favor. 

It is of interest, however, to Texas practi- 
tioners to know that this edition is gotten up 
in a publisher's best style and its law buckram 
binding gives it a handsome appearance. It 





comes from Vernon Law Book Co., Kansas 
City, Mo., 1912. 
; EDDY’S NEW COMPETITION. 
This book, in one volume, by Mr. Arthur 


Jerome Eddy, author of the “The Law of Com- 
binations,” is an argument to change the old 
law of competition from that of secret to open 
Tivalry. He claims that in this way the law of 
demand and supply will have a natural influ- 


Kan- | 





tract to deal satisfactorily and transactions to 
be conducted generally upon a fairer basis and 
where neither the bidder nor the other party 
would take nor pay for work except upon fair 
compensation. He points out many features in 
his new order of improvement on the old, and 
instances many tendencies away from that. 

The book is well written and presents the 
subject seemingly in a strong and practical 
way. 

The general appearance of the book is excel- 
lent and substantial and is published by D. 
Appleton and Company, New York and London; 
1912. 








HUMOR OF THE LAW. 


His Honor—“This is the third time I have 
sentenced you. What have you to say for your- 
self?” 

Prisoner—“Nothing, your Honor, except that 
I am unalterably opposed to a third term.’— 
Judge. 


“A cat sits on my back fence every night, 
and he yowls and yowls and yowls. Now, I 
don’t want to have any trouble with neighbor 
Jones, but this thing has gone far enough, and 
I want you to tell me what to do.” 

The youne lawyer looked as solemn as an 
old, sick owl, and said not a word. 

“I have a right to shoot the cat, haven’t I?” 

“TI would hardly say that,” replied young 
Coke Blackstone. “The cat does not belong to 
you, as I understand it.” 

“No, but the fence does.” 

“Then,” continued the light of law, “I think 
't safe to say you have a perfect right to tear 
down the fence.” 





Two old lawyers, a little the worse for wear, 
met in a Cortlandt street cafe and conferred 
several hours longer than was good for them. 

“Say Jim, old boy,” said one to the other, 
“what is your nationality?’ 

“Well, I'll tell you, Bob,” replied Jim, “You 
see, my mother came from Glasgow so I must 
be half Scotch, and the other half—” 

“Seltzer, I suppose,” put in his companion. 





A member of the Washington Bar tells of the 
distinction made by a colored witness in a Vir- 
ginia case with reference to an oath and an 
affirmation. 

When this darky entered the witness box he 
said he thought he wouldn’t swear. He thought 
he would.just affirm. 

“How is this?” asked the judge, “A month 
ago, when you last appeared before me, you 
consented readily enough to swear. Why is it 
that you will now only affirm?” 

“Yo’ honah,” said Moses, “de reason is that I 
expects I ain’t quite so shore 'bout de facts of 
dis case as I was ‘bout dem of the other.”— 
Green Bag. 
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1. Bankruptey—Estoppel.—A stockholder of 
a bankrupt corporation, although he is a non- 
resident and cannot be brought within the jur- 
isdiction of the court, is bound by the result of 
proceeding for assessment of stockholders if he 
voluntarily appears and contests the same.—In 
re Newfoundland Syndicate, C. C. A., 201 Fed. 
917. 

2.——-False Statement.—It is not necessary 
that a materially false statement made by a 
bankrupt to obtain goods on credit should have 
been delivered within four months prior to 
bankruptcy in order to bar his discharge.—In 
re Simon, U. S. D. C., 201 Fed. 1004. 

3. Fraud.—Under Federal Bankruptcy Act, 
§ 70, and subdivision “e’ relating to transfers 
by bankrupts in fraud of creditors, held, that 
on a showing of transfer to defraud, without 
immediate delivery or actual change of posses- 
sion, a trustee could maintain an action to re- 
cover the property.—Meyer v. Perkins, Cal., 130 
Pac. 206. 

4. Preference.—Where a bankrupt execut- 
ed a note for its indebtedness to a corporation, 
which the corporation transferred to. claimant, 
its principal stockholder, the fact that the cor- 
poration thereafter received from the bankrupt 
certain notes of a third person in part pay- 
ment of its claim was insufficient to show that 
claimant had received a preference.—dAiello v. 
Crampton, C. C. A., 201 Fed. 891. 

















5. Preference. — A_ recordable’ transfer 
which was for a present consideration when 
made can not become a voidable preference be- 
cause of delay in recording.—In re Watson, U. 
Ss. D. C., 201 Fed. 962. 


6. Subscription to Stock.—Where a _ cor- 
poration becomes bankrupt, payment upon un- 
paid subscriptions for capital stock. cannot be 
enforced, unless an assessment has been made 
by the proper court, or under its direction, rata- 
bly distributing the liability of the bankrupt 
among the subscribers.—Hunt vy. Sharkey, Cal., 
130 Pac. 21. 








7. Trustee’s Title-—The interest in prop- 
erty taken by a trustee in bankruptcy is sub- 
ject to all legal and equitable claims against 
such property.—Kimball v. Baker Land & Title 
Co., Wis., 140 N. W. 47. 


8. Banks and Banking—Collection.—Where a 
bank receives commercial paper for collection, 
it must do all reasonable acts necessary to pro- 
cure its payment, and if it fails, causing loss 
to its principal, it is liable therefor.—St. Louis 
Carbonating & Mfg. Co. v. Lookeba State Bank, 
Okla., 130 Pac. 280. 

9. Usury.—State statutes relating to usury 
have no application tto negotiable instruments 
held by national banks; the penalty fixed by 
Rev. St. U. S. § 5198, against national banks for 
usury, and the remedy therefor, being exclu- 
Sive.—Reese v. Colquitt Nat. Bank, Ga, 77 S. E. 
320. 

10. Bills and Notes—Certificate of Deposit.— 
A certificate of deposit is a “promissory note,” 
with all its attributes.—In re Marine, 140 N. Y. 
Supp. 231. 

11. Consideration.—An indorsement of a 
note, entered after the note had been delivered 
and accepted by the payee, in the absence of 
evidence of a new consideration, is nudum pac- 
tum.—Bank of Carrollton, Miss., v. Latting, 
Okla., 130 Pac. 144. 


12.——-Place of Contract—Where a _ check 
drawn in New York is made payable in a for- 
eign country, the law of New York governs the 
original obligations of the parties.—Casper v. 
Kuhne, 140 N. Y¥. Supp. 86. 

13. Brokers—Exclusive Agency.—An owner 
making a real estate broker his sole agent for 
an indefinite period to procure a purchaser may 
revoke the agency at any time before a pur- 
chaser has been secured, and make a sale him- 
self.—Dreyfus v. Richardson, Cal., 130 Pac. 161. 

14, Exclusive Agency.—A broker employed 
to procure a purchaser of real estate but not 
given an exclusive agency must, to recover 
commissions, show that he was the procuring 
cause of a sale.—Parker v. Bruggemann, Wash., 
130 Pac. 358. 

15. Revocation.—Where a broker, employ- 
ed to find a purchaser, has begun negotiations, 
no revocation of his authority is possible, un- 
less brought home to him by actual notice.— 
Alexander v. Smith, Ala. 61 So. 68. 




















16. Carriers of Goods—Bill of Lading.—Where 
defendant, an owner of goods, has bills of lad- 
ing made in triplicate, and indorses one to a 
party who assigns it to an innocent party, who 
in turn assigns it to plaintiff, the mere fact 
that defendant obtains the goods from the car- 
rier with a second bill before the plaintiff re- 
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ceives the indorsed bill does not render the lat- 
ter a spent bill, so as to relieve defendant from 
a conversion.—Roland M. Baker Co. v. Brown, 
Mass., 100 N. E. 1025. 


17.——Bill of Lading.—The statements of a 
pill of lading as to the articles received by the 
carrier are prima facie but not conclusive evi- 
dence that the articles were received.—Atlantic 
Coast Line R. Co. v. Hill, Ga, 77 S. E. 316. 


18. 





Consignee.—A consignee has beneficial 
interest in the shipment, entitling him ‘to sue 
for damages for loss or injury thereto or for 
delay in delivery.—Williamsport Hardwood 
Lumber Co. v. Baltimore & O. R. Co., W. Va., 


re © TH 299 
77 S. E. 333. 


19.——Demurrage.—A carrier engaged in in- 
terstate commerce has a lien for demurrage on 
a shipment left in the car after the expiration 
of the free time allowed by the interstate tar- 
iffs to which the shipment was made.—Gault 
Lumber Company v. Atchison, Topeka & Santa 
Fe Rwy. Co., Okla., 130 Pac. 291. 


20.——Limiting Liability—Any contract by 
which a common carrier of goods undertakes to 
exempt himself from liability for loss or dam- 
age arising from negligence of himself or his 
servants is void as against public policy.— 
Checkley v. Illinois Cent. R. Co., Ill., 100 N. E. 
942. . 

21.——-Special Contract.—Where a_ shipper 
seasonably requested a car for a designated date 
for the transportation of live poultry, and the 
carrier promised him that a car would be frur- 
nished on that date, the request and promise 
did not constitute a special contract.—Wenzel 
v. Great Northern Ry. Co., Wis., 140 N. W. 81. 
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22. Carriers of Live Stock—Special Contract. 
—A carrier of live stock may make a special 
contract with the shipper, whereby the latter 
assumes the duty of guarding the stock agains. 
such risks as might be incurred by a lack of 
proper bedding in the car.—Louisville & N. R. 
Co. v. Shepherd, Ala., 61 So. 14. 
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23. Carriers of Passengers—FElevators.—The 
operator of a passenger elevator is a common 
earrier of passengers.—Atkeson y. Jackson Es- 
tate, Wash., 1380 Pac. 102. 

24. Champerty and Maintenance—Contingent 
Fee.—An agreement whereby an attorney shall 
prosecute an action for a contingent fee, and 
pay all costs in the case, is champertous; but 
an agreement to prosecute a cause for a contin- 
gent fee is not champertous, where the client is 
responsible for the costs.—In re Evans, Utah, 
130 Pac. 217. 





25. Charities—Wills.—In the absence of a 
power conferred by the will, properte devised 
in trust cannot be sold for any other purpose 


than the one designated.—Grace Church v. 
Ange, N. C., 77 S. EB. 239. 





26. Compromise and Settlement—Evidence.— 
The execution of a promissory note is prima 
facie evidence of the final settlement of all ac- 


counts up to date. Sutton v. Hurley, Ga., 77 
S. E. 218. 
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27. Contempt—Official Duty.—Failure and re- 
fusal of a clerk to issue an alias execution on 
a judgment in his office, providing for collection 
by execution, in the absence of legal excuse, 
constitutes a contempt.—Kruegel v. Williams, 
Tex., 153 S. W. 903. 





28. Contracts—Acceptance.—An acceptance 
of an offer, to be effectual, must be identical 
with the offer and unconditional; and, where it 
is conditional or introduces a new term, it does 
not consummate a _ contract.—Jaxtheimer  v. 
Sharpsville Borough, Pa., 85 Atl. 994. 


29. Cancellation.—A married woman who 
mortgages her separate estate or homestead tuo 
secure a debt of her husband may have the lien 
canceled in a suit to foreclose, where she was 
induced to execute the mortgage by the mort- 
gagee’s ‘threats to imprison her husband.— 
Hoellworth v. McCarthy, Nebr., 140 N. W. 141. 

30. Consideration.—Release of a laborer’s 
contract of employment is a sufficient consid- 
eration for a promise of a third person to pay 
the laborer’s debt to his employer.—Johnson v. 
Cothern, Ga., 77 S. E. 207. 

31. Estoppel.—A party to a contract is es- 
topped from denying the construction placed 
thereon by himself before litigation arose.— 
Freet v. American Electrical Supply Co., IIL, 
100 N. E. 933. 


$2. Publie Policy.—It is not the rule that 
any contract by any person, which assumes to 
place another party at the mercy of his own 
faulty conduct, is void as against public policy. 
—Checkley v. Illinois Cent. R. Co., Ill, 100 N. 
B. 942. 

33.——Public Policy.—A contract between a 
decedent’s widow and his executor and devisee, 
whereby he agreed not to oppose the setting 
aside of the will, and to help her set it aside if 
she would promise to devise to him a quarter of 
her estate, held contrary to public policy and 
based on an illegal consideration.—Gugolz vy. 
zehrkens, Cal., 130 Pac. 8. 


34. Public Policy.—An agreement between 
a purchaser and seller, that the note executed 
for the goods should only be paid if the pur- 
chaser should realize a certain profit on the 
goods within a year from the time of sale, was 
not illegal or contrary to public policy.—Coch- 
ran v. Burdick Bros., Ala., 61 So. 29. 

35. Telegram.—A telegram must be con- 
strued by the telegram as originally written, 
but matter in such telegram erased by the writ- 
er cannot be considered in getting at the in- 
tent.—Watson v. Paschall, S. C., 77 S. E. 291. 

36. Corporations—Notice.—A corporation is- 
suing stock in the name of an individual fol- 
lowed by the word “trustee” may refuse to issue 
a duplicate certificate to a receiver of his es- 
tate after his death until it is determined that 
the stock was his property at his death.—Balti- 
more Trust Co. v. George’s Creek Coal & Iron 
Co., Md., 85 Atl. 949. 

37. Stockholder’s Liability.—In a suit by a 
creditor of a corporation to recover a stock- 
holder’s liability assigned to the creditor, where 
the subscription is denied, it is sufficient to 
prove the subscription and assignment to plain- 
tiff, and he need not prove nonpayment there- 
of.—Hargadine-McKiitrick Dry Goods Co, v. 
Breedlove, Okla., 130 Pac. 267. 

38.——-Stockholders.—A corporation is an 
equity distinct and separate from its stockhold- 
ers, though all of its stock is owned by a single 
individual.—Aiello v. Crampton, C. C. A, 201 
Fed. 891. 

39. Criminal Law—Former Conviction.—A 
conviction of murder in the second degree is a 
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bar to a prosecution for murder in the first de- 
gree, as well as for the lesser degrees, although 
upon the suing out of a writ of error the jeo- 
pardy as to the lower degrees, and the one for 
which accused was convicted, is waived.—Radej 
v. State, Wis., 140 N. W. 21. 

40. Practice.—In a prosecution for sending 
nonmailable letters through the mail, it was not 
error, after the letters had been introduced in 
evidence, to omit reading them to the jury, and 
to permit the jury to take them with them on 
retirement.—Winters v. United States, C. C. A., 
201 Fed 845. 

41. Second Offense.—Where the verdict in 
a prosecution for unlawfully selline intoxicants 
was a general verdict, it was error to render a 
judgment as for the commission of a second 
offense by imposing an increased fine.—Goeller 
v. State, Md. 85 Atl. 954. 

42. Damages—Aggravation.—Where a passen- 
ger, in an action for injuries, alleged that she 
was strong, able-bodied, and in good health be- 
fore the accident, she was not entitled to re- 
cover for an aggravation or an acceleration of 
a pre-existing diseased condition, unless she had 
no knowledge thereof prior to the accident.— 
Frick v. Washington Water Power Co., Wash., 
130 Pac. 98. 

43. Deeds—Delivery.—Delivery of a deed may 
be accomplished by words without acts or by 
acts without words, and may even be implied 
from circumstances; but it is essential that the 
grantor part with his dominion over the deed, 
with intention to pass title-—Butts v. Richards, 
Wis., 140 N. W. 1. 

44. Delivery.—No particular form is nec- 
essary to constitute a delivery of a deed, and 
anything clearly manifesting the intention of 
the grantor that the deed shall presently be- 
come operative, and showing an intention to 
lose all control over it, sufficiently manifests a 
good delivery.—Thurston vy. Tubbs, Ill, 100 N. 
E. 947. 

45. Tenancy in Common.—Under a convey- 
ance to a woman and her children they take as 
tenants in common, so that only those born at 
the date of the deed take, unless there be a 
child in ventre sa mere.—Cullens v. Cullens, N. 
C.,/77 §. EB. 228. 

46. Vested Interest.—Where property is 
conveyed by deed subject to an intervening life 
estate, the remainder in fee vests immediately 
on ithe execution of the deed, and cannot be af- 
fected thereafter by any --+ of the grantor.— 
Mavs v. Burleson, Ala., 61 So. 75. 

47. Divorce—Alimony.—A lump sum, rather 
than monthly payments, should be awarded as 
alimony; the husband’s estate justifying it.— 
Green v. Green, Ky., 153 S. W. 775. 

48. Contempt.—Where a divorce decree 
awarded the wife a certain sum out of the com- 
munity esiate, the husband, upon being charg- 
ed with contempt, had the burden of pleading 
and proving his inability to pay such sum.— 
Ex parte Canavan, N. M., 130 Pac. 248. 

49. Easements—Abandonment.—Where a 
passway over the lands of a third party, which 
was purchased and used as such for twenty-five 
years, was abandoned by plaintiff’s grantor, 
who was defendant’s son, and in its place a 
passway over defendant’s land was used for 
about sixteen years with defendant’s consent, 
this did not give plaintiff a prescriptive right 
to the latter passway.—Park v. Morgan, Ind., 
100 N. E. 861. 

50. Eminent Domain—Joint Tort-feasors.— 
One damaged by a public improvement which is 
of mutual benefit to a municipality and the 
railway which is constructing it need not join 
both tort-feasors in an action for damages, but 
may sue either or both.—Central of Georgia Ry. 
Co. v. Garrison, Ga, 77 S. E, 193. 

51. Equity—Jurisdiction.—Objection on the 
ground ef want of jurisdiction may be made 



































by demurrer, plea, answer, or_may be taken 
advantage of at the hearing.—Baltimore Trust 
Ce. \ > vaeaiaaaia Creek Coal & Iron Co., Md., 85 


52. Laches.—The doctrine of laches as a 
defense is grounded on the principle of equita- 
ble estoppel, which will not permit the late 
assertion of a right where other persons by 
reason of the delay, will be injured thereby,— 
Young v. Jones, Wash., 130 Pac. 90. 

53. Estoppel—Waiver.—A party may waive 
matters giving rise to the right to apply the 
doctrine of estoppel; and he cannot be heard 
to invoke it, unless he pleads it.—In re Evans 
Utah, 130 Pac. 217. ; 

54. Evidence—Latent Ambiguity.—Where a 
written contract contains a latent ambiguity, 
oral testimony is admissible.—Paepcke-Leicht 
Lumber Co, v. Talley, Ark., 153 S. W. 833. 

55. Parol TeStimony.—The -seneral rule, 
which excludes parol evidence to affect a writ- 
ten contract, does not apply where ‘the writing 
refers to a verbal agreement as a part of the 
contract.—Herlong v. Southern States Lumber 
Co., &. C., 77 S&S. B. 319. 

56. Exechange of Property—Inadequacy of 
Consideration.—Though mere inadequacy of 
consideration for which property was exchang- 
ed is not per se ground to set aside the ex- 
change, it may nevertheless be so gross and 
palpable as to amount in itself to proof of 
fraud.—Schwarz v. Reznick, Ill, 100 N. E. 900. 

57. Executors and Administrators—Letters.— 
Letters of administration are to be considerea 
merely as credentials, and not necessary, where 
the order or record of the court show his au- 
thority to act.—Bull v. Bal, N. M., 130 Pac. 251. 

58. Revocation of Letters.—As a general 
rule, all acts by an executor or administrator 
in the due course of administration are binding, 
though thé appointment is voidable, and the 
letters are afterward revoked, or the incum- 
bent discharged.—Amberson y. Candler, N: M, 
130 Pac. 255. 

59. KForgery—Criminal Law.—Where one ex- 
ecutes an instrument purporting to be execut- 
ed by him as the agent of the principal. he is 
not guilty of forgery, though he has no author- 
ity from the principal to execute it.—Barron v. 
State, Ga., 77 S. E. 214. 

60. KFraud—Reliance.—In order to recover 
damages for fraudulent misrepresentations. 
plaintiff must have been deceived by, and relied 
upon, such representations.—Devlin v. Moore, 
Ore., 130 Pac. 35. 

61. Fraudulent Conveyances—Burden of 
Proof.—In an action to set aside a conveyance 
by defendant to his wife as in fraud of credi- 
tors plaintiff has the burden of proving the in- 
ee v. O’Neal, Ky., 153 S. W. 
‘ . 

62. Frauds, Statute of—Trade Fixtures.—A 
boiler or any trade fixtures may be sold or se- 
vered or transferred and made personalty by 
oral agreement.—Muehling v. Magee, Mo., 153 
S. W. 787. 

63. Garnishment-——Unmatured Obligation.— 
A person who contracted to pay plaintiff’s debt- 
or a certain sum for certain work, payment to 
be made in July, could not be charged as gar- 
nishee in an action against the debtor under a 
writ served on him in June and while the work 
was not completed.—Johnson vy. Healey, R. lL, 
85 Atl. 938. 

64. Gifts—Delivery.—Where a _ son _ resided 
upon a farm with his father, a delivery of 
horses to him required no acts from the father 
aside from his declaration that he then gave 
them to the son, a surrender of dominion over 
them, and his conduct in thereafter regarding 
them as the property of the son.—In re Horn’s 
Estate, Wis., 140 N. W. 58. 

65. Homestead—Estoppel.—The vacation of 
a conveyance as in fraud of a grantor’s credi- 
tors does not affect his right to assert a home- 
stead exemption in the property.—Hammer V. 
Freeman, Ala., 61 So. 106. 

66. Husband and Wife—Alienation of Affec- 
tions.—The gist of an action for alienation of 
affections is the loss of the consortium; loss of 
the affections being matter of eggravation, and 
loss of husband’s services or other pecuniary 
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loss immaterial—Lupton v. Underwood, Del., 
5. 


85 Atl. 

1. Separate Property.—A husband is not 
“aie on a contract to sell citrus fruit, if it 
is grown on ‘the separate property of his wife, 
who asserts her control thereover.—Florida Cit- 
rus Exchange v. Grisham, Fla., 61 So. 123. 


68. Separate Property.—Where a_ wife 
pought a piano and furnished the money for the 
price, that her husband signed the deferred 
payment notes and that the receipts were made 
out to him did not affect her title to the piano. 
—_Fox v. Tyrone, Miss., 61 So. 5. 


69. Innkeepers—Impure Food.—The keeper 
of a public restaurant must use due care to see 
that the food served to his guests is fit, and is 
liable for any negliegnce proximately resulting 
in injury to the guest.—Pantaze v. West, Ala., 
61 So. 42. 

10. Imsurance—Assignment.—An assignment 
of the proceeds of a fire insurance policy need 
not be accepted by the company’s agent in or- 
der to become effective, if the company had no- 
tice of the assignment.—Prentice v. Security 
Ins, Co., Tex., 153 S. W. 925. 

71. Estoppel.—A surety company is not 
estopped to assert discharge from liability on a 
bond securing an employer against embezzle- 
ment by an employee, through breach of condi- 
tions binding the employer to require the em- 
ployee to furnish daily reports, monthly state- 
ments, ete. by failure to tender return of the 
premium received for executing the bond.— 
Marion Iron & Brass Bed Co. v. Empire State 
Surety Co., Ind., 100 N. E. 882. 

72. Estoppel—An insurer, after entering 
into a contract of accident insurance with a 
married woman, was estopped to dispute its 
obligation to pay, after an accident occurred, 
on the ground that she, not being engaged in 
business, could not recover the value of her 
services.—Brix v. American Fidelity Co. of 
Montpelier, Vt., Mo., 153 S. W. 789. 

73.—Insurable Interest.—One may insure 
his own life for the benefit of another having 
no insurable interest, where he makes the con- 
tract, and pays the premiums himself.—Pacific 
Mut. Life Ins. Co. of California v. O’Neil, Okla., 
130 Pac. 270. 

74. Market Value.—Ordinarily the market 
value of the property destroyed by fire is the 
correct measure of the liabiltiy of insurer 
thereof, and it is not permissible to prove ex- 
trinsic value without first showing that the 
property had no market value.—State Mut. Fire 
Ins. Co. v. Cathey, Tex., 153 S. W. 935. 

75. Notice of Injury.—Requirement of early 
notice of injury, in an accident insurance pol- 
icy, held waived by subsequent negotiations for 
settlement and refusal to settle, based on other 
grounds.—Brix v. American Fidelity Co. -.of 
Montpelier, Vt., Mo., 153 S. W. 789. 

76. Reinsurance.—Reinsurance 18 a con- 

tract by which one insurer agrees to protect 
another from a risk already assumed, the con- 
tract, without more, creating no privity be- 
tween the reinsurer and the insured.—Vial v. 
Norwich Union Fire Ins. Society of Norwich, 
England, Ill., 100 N. E. 929. 
? Waiver.—A condition in a fire policy 
that it should become void if the risk be in- 
creased by any means within the control of the 
insured, being for the benefit of the insurer, 
may be waived.—Progress Spinning & Knitting 
Mills Co. v. Southern Nat. Ins. -Co., Utah, 130 
Pac. 63. 

78. Landlord and Tenant—Covenant.—Coven- 
ants to renew a lease are not personal, and 
they run with the land and are binding on the 
legal successors of the lessee and lessor.—Bank 
of Greenville v. Gornto, N. C., 77 S. E. 222. 

79.—Tenancy at Will.—Where a life tenant, 
executing a lease for a specified term, died dur- 
ing the term, and the remainderman gave no- 
tice to the tenant of his willingness that the 
tenant should occupy the premises on the same 
terms until further notice, a tenancy at will was 
created.—Hinton v. Bogart, 140 N. Y. Supp. 111. 

80.— Waiver.—A lessee, who took possession 
of a newly constructed leaky building in reli- 
ance upon the lessor’s assurance that he would 
make the building habitable, held not as a mat- 
































ter of law to have waived his right to insist up- 
on a full performance.—Shigeta v. W. B. Gaff- 
ney Inv. Co., Wash., 130 Pac. 88. 


81. Libel and Slander—Special Damages.—In 
the case of libel or slander of a person in the 
way of his trade, substantial damages will be 
presumed, and a reasonable amount will be 
awarded by the court or jury without proof of 
special damages.—New Iberia Extract of Tabas- 
co Pepper Co. v. E. Mcllhenny’s Son, La., 61 
So. 131. 


»* 82. Limitation of Actions—Trespass.—Dam- 
ages from ponding or diverting water on land 
accruing within three years before action 
brought may be recovered, although the injury 
arose at a more remote period; the injury being 
regarded as a renewing trespass.—Duval v. At- 
lantic Coast Line R. Co., N. C., 77 S. E. 311. 


83. Master and Servant—Assumption of Risk. 
—A servant, injured by reason of the danger- 
ous condition of his place of work, cannot re- 
cover if he had equal means. with the master 
of discovering the danger, or if he failed to 
exercise ordinary care after it became appar- 
ent.—Southern Bell Telephone & Telegraph Co. 
v. Shamos, Ga., 77 S. E. 312. 


84. Estoppel.—Where_ stockholders, who 
sold to a foreman of the corporation shares of 
stock for which he gave his note, agreed that, 
if he continued to work for five years, at the 
end of such time the note would be deemed 
paid, and the foreman quit before such time, he 
is not entitled to any credit on ithe note for the 
time he worked.—Whitney v. Whitney Bros. Co., 
Wis., 140 N. W. 3 

85. Fellow Servant.—The fellow servant 
doctrine will not be applied, unless the servants 
are so engaged as that each, by carefulness in 
the performance of his duties, may protect him- 
self from injury caused by the negligence of 
his fellow servants.—Chesapeake & O. Ry. Co. 
v. Brown, Ky., 153 S. W. 753. 


86.- Joint Tort-feasors.—A servant who is 
required to work on the premises of another at 
his request may, in the absence of contributory 
negligence, recover from the latter for negli- 
gence resulting in injury to him, and, where 
both the master and third nerson have been 
negligent, they may be joined as defendants.— 
er v. Great Northern Ry. Co., Wis., 140 N. 

» 42. 

87. Medical Treatment.—Where a corpora- 
tion contracted with an employee, in considera- 
tion of certain deductions from his wages, to 
furnish necessary medical treatment, it was 
bound to provide a physician with the skill or- 
dinarily possessed by other members of the 
profession in the same community.—Neil Vv. 
Flynn Lumber Co., W. Va., 77 S. E. 324. 


88. Warning.—A master will not be ex- 
cused for failure to warn and instruct an inex- 
perienced servant, unless the servant not only 
understood, but appreciated, the danger.—South- 
= ay: Co. in Kentucky v. Mauck, Ky., 153 8. 


89. Monopolies—Anti-Trust Act.—Citizens of 

a municipality, who in good faith combine to 
enforce an ordinance thereof, in fact invalid as 
interfering with interstate commerce, are not 
guilty of violating the anti-trust act of 1890, 
and are not liable for the damages sustained 
by the person prosecuted by them.—Citizens’ 
Wholesale Supply Co. v. Snyder, C. Cc. A., 201 
Fed. 907. 
_ 90. Mortgages—Fraud.—The mere withhold- 
ing from record of a mortgage does not invali- 
date it for fraud, unless it was pursuant to a 
fraudulent purpose to give the mortgagor a fic- 
titious credit—In re Watson, U. S. D. GC, 202 
Fed. 962. 


91. Purchase by Mortgagee.—Stipulation 
in mortgage that mortgagee might purchase at 
the sale held valid, and to give the mortgagee 
a right to purchase, if the sale was fairly con- 
a a a v. Whittington, Ark., 153 S. W. 




















92. Negligence—Proximate Cause.—“Proxi- 
mate cause” is that cause which, in natural anv 
continuous sequence, unbroken by any efficient 
intervening cause, produced the result com- 
plained of, and without which that result wou]@ 
not have occurred.—Michigan City Gas & Elec- 
tric Co. v. Dibka, Ind., 100 N. E. 877. 
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93. Partnership—Individual Assets.—The 
general rule that the assets of an insolvent 
partner must be first applied to the payment of 
his individual debts, and that partnership 
creditors can only share in the surplus of such 
assets beyond what is necessary to satisfy the 
individual creditors, is a rule of equity, and 
not of law.—Clark v. Johnson & Latimer, Ala., 
61 So. 34. 


94. Ratification.—That a partner on being 
informed that his copartner has given a firm 
note for items including his individual debt 
does not deny his liability does not per se 
amount to ratification or adoption of the note 
for the whole debt.—Brown vy. First Nat. Bank, 
Okla., 130 Pac. 140. 


95. Test of.—A contract between the own- 
er of timber and another for the owner to fur- 
nish timber for manufacture, and sell the pro- 
duct and collect the proceeds, and the other to 
cut, log, and manufacture and _ receive two- 
thirds of the proceeds, creates a partnership.— 
Murphy v. Fairweather, W. Va., 77 S. E. 321. 


96. Payment—Application.—The rule as to 
application of payments is not confined to pay- 
ments in money, but may include monthly cred- 
its to which an employee is entitled, as to 
which the employee directs the application.— 
Carson v. Cook County Liquor Co., Okla., 130 
Pac. 303. 


97. Presumption.—Independent of any 
statute of limitations, lapse of time in connec- 
tion with other circumstances may raise a pre- 
sumption of fact that a debt has been paid, but 
lapse of time alone is not sufficient, and the 
presumption does not bar a recovery, but mere- 
ly affects the burden of proof.—Graves y. Stone, 
130 Pac. 369. 

98. Principal and Agent—Revocation.—A pow- 
er of attorney, if it is the joint act of a hus- 
band and wife, is revoked by the death of the 
wife, but such is not the case with an instru- 
ment authorizing the conveyance of the prop- 
erty of “any one of us” and the signing of 
“each and all of our names.”—Barton v. Barton, 
Ind., 100 N. E. 870. 

99. Principal and Surety—Breach.—Where ag 
ancillary to a lease for 99 yvears the lessee gives 
a bond for the erection on the premises of a 
building of a certain value, to be the property 
of the lessee at the end of the term, the failure 
to erect the building within a reasonable time 
is a breach of the bond.—Rock y. Monarch Bldg. 
Co., Ohio, 100 N..E. 887. 

100. Receivers—Appointment.—A court of 
equity will not appoint a receiver without no- 
tice, unless the necessity therefor is of the 
most stringent character.—Baltimore Trust Co. 
v. George’s Creek Coal & Iron Co., Md., &5 Atl. 
949. 











101. Remainders—Estoppel.—That a rematin- 
derman failed to exercise his privilege to bring 
an action for damages for waste, which consist- 
ed of the cutting of timber, will rot bar his 
rights to the estate—McDowell v. Beckham, 
Wash., 130 Pac. 350. 

102. Merger.—Where the reversion and 
the life estate come together in the same per- 
son, the life estate merges in the reversion, and 
comes to an end, and a contingent remainder is 
destroyed.—Stoller v. Doyle, Tll.. 100 N. E. 959. 

103 Sales—Burden of Proof.—Where a buy- 
er reties on fraud to defeat notes for the price. 
the peurden is on him to establish it bv clear 
and convincing evidence.—Smith & Nixon Co. 
v. Morgan, Ky., 153 S. W. 749 

104. Cc. O. D.—Where a sale was for cash 
on delivery, title with the right to possession 
remained in the seller even after delivery until 
payment was made, unless the seller waived his 
richt to treat the sale as a cash transaction.— 
Allen Lumber Co. v. Higuera, Vt., 85 Atl. 979. 

105. Exclusive Agenecy.—Where a_ seller, 
upon giving the buyer the exclusive state agen- 
ey for the fire extinguishers sold, agreed to 
canvass the state and turn over to the buyer 
all orders received, there was an implied agree- 
ment that such orders should be bona fide sales, 
which was violated bv the seller insisting on 
holding the buver liable for orders not taken 
in good fsith—Freet ~ American Electric Sup- 
ply Co., Tll., 10 N. E. 933. 




















’ 106. Implied Warranty.—One engaged in 
| producing and placing on the market fruit 

trees for fruit raising impliedly warrants that 
the trees sold are sound, healthy, and vigorous, 
—Kitchin v. Oregon Nursery Co., Ore., 130 Page, 
408 


107. Separate Items.—Where the player 
part of a player piano was separable and re- 
placeable, the seller’s fraud in inducing the 
buyer to purchase the instrument did not en- 
title the buyer to rescind; it appearing that the 
piano complied with the representations.—Smith 
& Nixon Co. v. Morgan, Ky., 153 S. W. 749. 


108. Waiver.—A buyer’s failure to ascer- 
tain defects in the article with reasonable 
promptness, or any uSe thereof after it has been 
ascertained that it does not fulfill the implied 
warranty, not made for the purpose of testing, 
is an acceptance and waiver of a right to re- 
scind.—Kelsey v. J. W. Ringrose Net Co., Wis., 
140 N. W. 66. 


109. Set-off and Counterclaim—Partnership. 
—Defendant cannot recoup against a partner 
individually his claim against the firm.—Sutton 
v. Hurley, Ga., 77 S. E. 218. 


110. State—Police Power.—The police power 
is reserved to the states, and does not exist in 
the federal government, unless expressly grant- 
ed to it—Commonwealth v. Breakwater Co., 
Mass., 100 N. E. 1034. 

111. Street Railroads—Collision.—A _  chauf- 
feur was guilty of contributory negligence, bar- 
ring recovery by his employer against a street 
railway company for a collision between the 
employer’s automobile and defendant’s street 
car, where the chauffeur drove the automobile 
upon the track without taking any precaution 
to ascertain whether a car was approaching.— 
Bardshar y. Seattle Electric Co., Wash., 130 Pac. 











112. Tenancy in Common—Disseizin.—The 
possession of a tenant in common, without 
more, does not operate as a disseisin of coten- 
ants, and to so operate there must be a repudia- 
tion of the rights of cotenants and a claim 
of exclusive ownership brought home to their 
knowledge.—Kidd v. Borum, Ala., 61 So. 100. 

113. Trover and Conversion—Purchase.—The 
payment to the owner of property wrongfully 
taken from him of a judgment in his favor for 
the value thereof has the effect of a purchase 
of the property by defendant in the judgment. 
~~ News & Hotel Co. v. Hines, Ala., 61 
em & 

114. Trusts—Active.—A trust to support tes- 
tator’s sisters from interest, and principal if 
necessary, is an active one, and did not fail be- 
cause of failure of the remainder.—In re Gour- 
ley’s Estate, Pa., 85 Atl. 999. 

115. Accumulations.—Though a will gave 
$1,000 in trust to be paid to a minor with ac- 
cumulations when she should become 25 years 
old, a court of equity had authority to grant 
her bill asking that the income of the fund be 
applied toward her  education.—Bennett  v. 
Nashville Trust Co., Tenn., 153 S. W. 840. 

116. Constitutional Law.—The Legislature 
cannot abrogate tthe right to have a trust car- 
ried out according to .wze purpose of the settler. 
—Upham v. Plankinton, Wis., 140 N. W. 5. 

117. Income.—Income payable under a 
trust can be subjected in equity to the claims 
of the beneficiary’s judgment creditors, so far 
as it exceeds the amount necessary for his suit- 
rrr support.—Demuth y. Kemp, 140 N. Y. Supp. 
ova 

118. Vendor and Purchaser—<Acceptance.—A 
notice of acceptance of option to purchase land, 
and readiness and ability to perform and to de- 
posit the required money to the vendor's credit 
in such time and place as may be designated 
by him, is an unqualified and unconditional ac- 
ceptance of the option in accord with its terms. 
—Horgan v. Russell, N. D., 140 N. W. 99. 

119. Wills—Undue Influence.—Where, in & 
will contest for undue influence, the court did 
not define such term in its general charge, it 














was error to refuse a request that persuasion, 
entreaty, cajolery, etc., did not amount to un- 
due influence unless sufficient to overthrow 
—* will.—Smith v. Smith, Tex., 153 Ss. W. 
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$48.00 delivered 


West Publishing Company 
St. Paul, Minn. 
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LEGAL DIRECTORY 


CALIFORNIA. 
Long Beach - - - Thos. A, Sherwood 
ILLINOIS. 
Peoria - - - - Henry C. Fuller 
IOWA. 
Webster City - - - Wesley Martin 
MASSACHUSETTS. 
Boston (23 School St.) - J. W. Pickering 
MISSOURI. 
Liberty - - - - - D. C. Allen 
TEXAS. 
Fort Worth - ~ - John L. Poulter 


American Natl. Bank Bldg. Civil and Commer- 
cial Practice. 








DISTRICT OF COLUMBIA Washington 


PATENTS 


3usiness from non-resident attorneys 
especially solicited. Highest references; 
best services. Counsel having clients who 
wish to patent inventions are invited to 
write for full particulars and information. 
WATSON E. COLEMAN 
Patent Lawyer Washington, D. C. 











FOR SALE. 

Good law business and office furniture in good 
Kastern Washington town, for about the price 
of the office furniture. 
Address: P. 0. BOX 408 


LIND, WASHINGTON 
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New Index-=Digest 


to the " 


: Central Law Journal 
{ : NOW READY 


Many subscribers, in fact, nearly all subscribers to the Central Law Journal, keep 
the bound volumes. 














These subscribers have been demanding for several years, a digest to the volumes 
since Volume 55. 

So much yaluable matter is contained in these volumes that subscribers become 
impatient when unable to find certain articles or annotations that they wish to find. 


ee 


if , Not a few of our subscribers have said that with a good digest, the last eighteen 
volumes of the Central Law Journal are more suggestive and helpful on unusual or 
difficult questions than any other set of books on their shelves. 


i The new index covers volumes 55 to 72 
F | It sells for $3.50 delivered 


Central Law Journal Company 
420 Market St. St. Louis, Mo. 











List of Sheif Worn and Second Hand Books For Sale 


Books are good as new except the binding is slightly soiled. 








; Year Reg. Our Yea Reg. Our 
f Published Price Price Published Price Price 
—_- jg -— : $ 4.20 $ 3.75 Murfee—Foreign Corpora- 

each— n Monopolies anc ti Gh ee Ea 64 Fe 
- Industrial Trusts - 1898 5.00 2.25 ): nora hacaaamicnbigs Sele me oe Oe 
Babbitt--Law of Motor Ve- Parker, 9p teia Man- 
hicles ..... ., 1911 6.50 4.75 ual Sup...... --seeee-- 1908-09 6.50 3.75 
Burdick on Torts ssi 4.00 2.25 | Parsons—-Heart of R. R. 
i Cook's—Criminal Code........ 1909 7.50 9.72 Problem. .......... . 1906 1.50 15 
Deiser—Law of Conflicting . 
Uses of Electricity and Remington—On Bank- 
Electrolysis . “1902 2.50 2.00 ruptcy, 3 VolS.................. 18.00 13.50 
Eastman—Work Accidents Rogers—On Domestic Re- 
' and the Law eee 1.50 .85 ES EES eS 1899 6.00 4.25 
; Eddy—The New Cempeti- —_ . aia Rogers—Expert | Testimony 1891 5.00 2.50 
tion ......... sreereeseeeesecee 1912 2.00 1.25 | scanian—Rules of Order, 
Freeman — Vv oid ee ai Sad 624.. ........ Be Thee 1907 50 .25 
Sales ...... 1902 4.00 2-50 | saleiller’s—Individualiza- 
Griffin—- American “Elec tric tion of Punishment.......... 1911 4.50 3.75 
Cases, Vol. 9...... 1910 6.00 4.00 
Hardwicke'’s— Trial “Ls aw- Tiedeman—State and Fed- 
yers’ Asst. in Civil Cases 1902 6.00 4.00 eral Control, 2 Vols. . 1900 13.00 8.50 
Hardwick’s—Assistants in Thomas—-Constructive 
Criminal Cases........... 3.00 2.25 Contempt ........... ‘ 1904 3.00 1.75 
Howland—Judge Advocates H ss b 
General of the Army 1912 1.50 1.00 7 sennedivenescactatein le ... 1903 3.75 1.25 
Jewett—Election Manual 
° . ano. 975 Thompson—On Law of 
17 and ns Ed... : ; fvie 1909-10 4.00 2.75 Electricity ..........-.-.--- as 5.00 1.75 
ee oe a . 1899 6.00 2.75 Wiel's—Water Rights........... 1911 15.00 12.50 
MY L incoln--Constitutional Williams—Constitution and 
His. of N. Y., 5 Vols....... 1906 15.00 9.50 Enabling Act, Okla........... 1912 4.50 3.50 
CENTRAL LAW JOURNAL COMPANY 
420 MARKET STREET ST. LOUIS, MO- 
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GROUNDS ano RUDIMENTS of LAW 


By W. T. HUGHES. 





"The sz. DESK Cyc-Digest 





A KEY AND A GUIDE. 


An epitome of all the great federal cases. A compact substitute for the great works, 

Is supplementary to all standard works. such as Broom, Smith's L. C., White 

Gives you the benefit of your own and Tudor, Bispham, Bishop, Mechem’s 
library. Agency, Story’s Pleading. 


What the North Star is to the mariner a knowledge of the immutable principles 
of jurisprudence is to the lawyer floundering in the silt of judicial opinion. hese are 
expounded in THE GROUNDS AND RUDIMENTS, illustrated by hundreds of well- 
selected and annotated cases—English, Federal and Best State. 


These principles will guide exactly as the great trees in the grove which has be- 
come crowded and filled by impenetrable undergrowth. 

What Crecy did°for history in his “Fifteen Decisive Battles,” selected as the datum 
posts of history, Mr. Hughes has done for Jurisprudence, selecting as datum posts those 
immutable principles by which alone decisions can be tested. ecisfons not illumined by 
these principles must like chaff be swept away. 





‘a Ce) ig 


. ” “My experience is that the lead- 

The lawyer's bible. | ing and controlling cases on any 
“An apt ald to research.” and most proposition, as well as the maxims 
| <pecatseen the ald’ vel to th and principles applicable thereto, 
Paring mannan Me oe ‘tanties ules to the compact | may be found much more quickly in 
ce. your work than in any other book 





“A library In itself.” MAXIM =< of books to which I have had { 
we _ o ve nor t" | amet al oie —— 48 & rt ! 
y s for e adv 09 | \ 
ee ee LEADING aoe gy oe oe than their | 


“I test decisions by them.” weight in gold.” | 








| 
“Most valuable work I know.” CASE and Wm. H. Holly, Chicago. | 
“Intensely pr al.” 4 } “a work of marvelous condensa- | 
Pa ransanagyess i. actic CODE | tion, invaluable alike to both sta- 
Most valuable epitome of great | dent and lawyer.” ‘ | 
principles and index thereto.” Work Chicago Legal News. | 





The text in Volume I is supported by a Text-Index of topics, maxims and cases \ 

, in the following three volumes, arranged in cyclopedic form for independent use as well. 

Here is found a key to the treasures of well-selected books, old and late. Starting from | 

either the topic, the maxim or the case, the:principles are led to and the entire subject | 

elucidated, with supporting cases, English, Federal and best State, For brief illustration: | 

The leading elements of Contract—Assent, Consideration and Legality—may be traced 
either from the title Centracts, or from their separate alphabetical places. 


Assent (or Mutuality) will lead to Non haec in faedera veni, and numerous cases, Boston 
Ice Co,, ete. 


Consideration will lead to Ex nudo pacto non oritur actio (nude pact) and to lengthy dis- 
cussions and groups of cases, Lampleigh, Bartholomew, etc. 


Illegality will lead to /m pari delicto p-<r4 est conditio detendentis, and illustrative cases, 


as Holman v. Johnson, Trist v. fld, etc. 

STUDENTS: You Must Be EXAMINDB 
“Acquainted with general principles,” The GROUNDS AND RUDIMENTS 
Familiarized with leading cases,” for these essentials in legal 


“Taught the familiar maxims.” education. 


(American Bar Asso., 1879; Ill. Law Review, June, 1909.) 


Hughes’ GROUNDS AND RUDIMENTS OF LAW, 4 Vols 


Delivered, Buckram, $15. (Im box suitable for the desk.) 
ADDRESS ALL ORDERS TO | 


Central Law Journal Co. | 


(Selling Agents) 


420 Market Street, : : :. : St. Louis, Mo. | 
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Elliott on Contracts 


By WILLIAM F. ELLIOTT 


Author of Roads and Streets, Railroads, Evidence, Etc. 


Six Big Books. More Than 7,000 Pages. Over 200,000 
Citations. Price $39.00 Delivered. 








The Bobbs-Merrill Company, Indianapolis 
« 
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